October 9, 2007

Efiling

Kimberly D. Bose, Secretary

Federal Energy Regulatory Commission

888 First Street, N.E.

Washington, D.C. 20426

Re: MOTION TO INTERVENE IN OPPOSITION TO MOUNT SNOW’S LICENSE AMENDMENT FOR NON-PROJECT USE OF PROJECT LAND AND WATERS OF THE DEERFIELD RIVER PROJECT (FERC PROJECT NO. 2323-172) BY THE APPALACHIAN MOUNTAIN CLUB, AMERICAN RIVERS, AMERICAN WHITEWATER, AND NEW ENGLAND FLOW 

Dear Secretary Bose,


Attached is the Motion to Intervene in Opposition to the Application as filed for the above captioned project by the Appalachian Mountain Club, American Rivers American Whitewater, and New England FLOW.   
Thank you.

Sincerely (on behalf of the Appalachian Mountain Club, American Rivers, American Whitewater, and New England FLOW). 

Kenneth D. Kimball, Ph.D.

Director of Research

Appalachian Mountain Club

PO Box 298

Gorham, NH 03581

kkimball@outdoors.org
603-466-2721 x 199

Cc: 
TransCanada – Cleve Kapala


Mount Snow – Kelly Pawlack

Vermont Land Trust – Darby Bradley
Green Mountain National Forest - Carol Knight

       
Service List

UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

MOTION TO INTERVENE IN OPPOSITION TO MOUNT SNOW’S LICENSE AMENDMENT FOR NON-PROJECT USE OF PROJECT LAND AND WATERS OF THE DEERFIELD RIVER PROJECT (FERC PROJECT NO. 2323-172) BY THE APPALACHIAN MOUNTAIN CLUB, AMERICAN RIVERS, AMERICAN WHITEWATER, AND NEW ENGLAND FLOW 

Pursuant to Rule 214 of the Rules of Practice and Procedure of the Federal Energy Regulatory Commission (“Commission”), l8 C.F.R. §385.210.211.214, the Appalachian Mountain Club (AMC), American Rivers (AR), American Whitewater (AW) and New England F.L.O.W (FLOW) hereby jointly and individually move to intervene in opposition to the above application for relicensing as filed with the Commission. 

Background and Purpose of our Intervention

Mount Snow seeks authorization through a license amendment request to construct an 18,000 foot pipeline from Somerset Reservoir, located on the East Branch of the Deerfield River, to Mount Snow Ski Resort. Somerset Reservoir is the most upstream storage project of the Deerfield River Hydroelectric Project, owned by TransCanada Hydro Northeast, Inc. This pipeline would replace Mount Snow’s current snowmaking system in the North Branch of the Deerfield, which is outside of the Project Boundary and not subject to FERC jurisdiction. The proposed license amendment would allow Mount Snow to pump 484 million gallons of water per season (October- March) into Mount Snow’s snowmaking system, a ~1.3 fold increase of 103 million gallons/yr over the current snowmaking use of ca. 381 million gallons/yr. In addition to initiating an inter-basin transfer of 484 million gallons of water annually from Somerset Reservoir, the proposal would also require the construction of a pump house at Somerset Reservoir and a pipeline across conservation easement lands within the Project Boundary, uses not permitted under the terms of the conservation easement or License Article 427. 

The AMC, AR, AW and FLOW were all key participants in the development of and signatories to the 1994 Deerfield River Comprehensive Settlement Agreement (SA) that was filed with the Commission on October 6, 1994 and approved by the Commission in its licensing order of April 4, 1997. 79 FERC Para 61,006. Important components in the Deerfield River Settlement Agreement (SA) to our organizations are the protection of lands surrounding the Deerfield River and the delicate water balance in both VT and MA between white water boating, aquatic and fishery interests, and hydroelectric generation.  The conservation easement in the Settlement Agreement was intended to ensure that the undeveloped character of the lands around Somerset Reservoir would remain so in perpetuity. Specifically, the Settlement Agreement and resulting conservation easements now held by the Vermont Land Trust (VLT), clearly state “no commercial recreation” [see Settlement Agreement of October 5, 1994 submitted to the Commission at page 17] . And the Commission included the Conservation Easements in the license and approved these terms in Article 427 (Nov 17, 1999). 
The proposed license amendment by Mount Snow would violate the “no commercial recreation” condition in the conservation easement and Article 427.  

The proposed water withdrawal pipeline would need to cross the conservation easement lands within the Project Boundary for a considerable distance, cutting a 40-foot wide swath through the lands. The proposal would also place a pump house on the conservation easement lands. The Settlement Agreement and conservation easements forbid commercial recreation use on the lands in question and the construction of buildings.  The proposed water withdrawal project would be used to make snow for a commercial alpine skiing operation, and would clearly violate the terms of the conservation easement and the Settlement Agreement. And any amendment to the terms of the Settlement Agreement or conservation easement requires the consent of all of the Parties to the Settlement. Mount Snow’s new owners have neither seriously attempted nor achieved this consent to date.

These water withdrawals also have the potential to i) increase the probability, during low spring runoff years, of fewer scheduled summer whitewater releases should Somerset Reservoir not fully refill after these winter withdrawals, and ii) reduce flows below Somerset Reservoir in the East Branch of the Deerfield during the winter period that is critical for aquatic resources. 

This license amendment request fails informational, procedural and legal requirements and should be denied for the reasons described following. 

Statement of Interest


The membership of our organizations represents collectively over 172,000 members.  Our organizations have both regional and statewide constituencies with interests in the management and protection of the resources of the Deerfield River and will be directly affected by the Commission’s decision in this matter. Members of our groups use the river reaches and riparian lands of concern in this proceeding.  The following is a description of our respective organizations:

Appalachian Mountain Club is a regional, 90,000+ members non-profit organization devoted to the protection, enjoyment and wise use of the open spaces, rivers, mountains and forests of the Northeast.  

American Rivers is a non-profit, national organization with more than 65,000 members. Through national advocacy, innovative solutions and a network of regional strategic partners, American Rivers protects and promotes rivers as valuable assets that are vital to our health, safety and quality of life.


American Whitewater is a national, 6,700+ member, non-profit, boating organization, with an additional 100 affiliated clubs. The organization is the primary advocate for the preservation and protection of whitewater resources throughout the United States, and connects the interests of human-powered recreational river users with ecological and science-based data to achieve the goals within its mission.

 New England F.L.O.W. is a regional river recreation coalition of American Canoe Association, American Rivers, Appalachian Mountain Club, American Whitewater Affiliation, U.S. Whitewater Team, Kayak and Canoe Club of Boston, Deerfield River Outfitters, Housatonic Canoe and Kayak Club, Merrimac Valley Paddlers and the Rhode Island Canoe Club. 

Position of Interveners

A. Neither the Federal Power Act (FPA) nor FERC regulations permit a non-licensee to file amendment applications for a license.

This filing for a license amendment has been made by Mount Snow, not the Licensee, TransCanada.  The FPA clearly states that "Licenses may be revoked only for the reasons and in the manner prescribed under the provisions of this chapter, and may be altered or surrendered only upon mutual agreement between the licensee and the commission after thirty days' public notice." (16 U.S.C 799). And 18 CFR 4.201, which describes the necessary contents of an application for amendment, at 18 CFR 4.201(a)(3) requires the applicant to state that:

"(3) The applicant is a [citizen of the United States, association of citizens of the United States, domestic corporation, municipality, or state, as appropriate, see 16 U.S.C. 796], licensee for the water power project, designated as Project No. ------ in the records of the Federal Energy Regulatory Commission, issued on the ------ day of ----------, 19----." [emphasis added].

The Commission’s handbook for shoreline management ( available at http://www.ferc.gov/industries/hydropower/gen-info/guidelines/smpbrochure.pdf) describes how the procedure for a similar license amendment would typically work: while the licensee can  require the proponent to prepare the supporting material, it is the licensee that files the application with the commission. The Commission’s jurisdiction extends only to the licensee, and when a license is issued (or amended), the licensee is responsible for complying with the Commission’s order. In this case, Mount Snow, not the licensee has filed the application for an amendment. 

We understand that under the Commission's Standard Articles, the Commission reserves its authority to reopen a license on its own initiative, or on the motion of a regulatory agency or other interested person. However there is minimal evidence to date that either the Licensee of this Project or the Settlement Parties have a desire to undo the "settled" nature of this license, as this amendment request as filed would surely do for legal reasons. The Commission is under no obligation to accept a motion to amend a license from an outside party that would disrupt a “settled” license. And for the Commission to so do in this case would be inconsistent with the Commission’s oft repeated statements favoring settlements. 
B. If the Licensee were to file such an amendment request on behalf of Mount Snow it would conflict with the terms of the settlement that it signed and submitted to the Commission during the licensing of this project as well as the terms of the current conservation easement held by the Vermont Land Trust
The licensee, now TransCanada, agreed to the conservation easement terms in  the Settlement Agreement when it signed the Settlement, when it negotiated those terms with the conservation easement holder (Vermont Land Trust), and when it submitted those terms to the Commission relative to its License Article 427. The Settlement Agreement and the conservation easements with Vermont Land Trust submitted to the Commission under Article 472 specify a process if the terms of the conservation easements are to be changed.  To date TransCanada has not requested that the Settlement Parties change the terms of the conservation easements, and if such a request were made, it would require the agreement of all the signatories to the Settlement Agreement. . 

In this case Mount Snow, not the licensee, has requested the Commission to change the terms of the conservation easements as approved under Article 427. The legalities of this aside, Mount Snow would not only need Commission approval, but also a Vermont Act 250 approval. For the record the conservation easement holder, Vermont Land Trust (VLT), respectively notified the Vermont District #2 Environmental Commission (attached letter of Aug 24, 2007 from Vermont Land Trust) that the project as proposed fails the conditions of both the conservation easement and the settlement agreement, from which the conservation easement was derived.  The Vermont Act 250 review process is now in limbo until Mount Snow achieves the consent of the Vermont Land Trust.
C. The Application does not provide sufficient evidence to determine how downstream flows for whitewater boating and other uses may be impacted should Somerset Reservoir not fully recharge during low spring runoff years. 

The amendment application does not contain sufficient or conclusive evidence demonstrating that the requested water withdrawals would not impact the delicate downstream water balance between various interest groups, a balance that was resolved during the relicensing of the project. Currently, water withdrawn for snowmaking by Mount Snow only impacts the more downstream Harriman Reservoir, and water used for snowmaking is recaptured in that reservoir during spring runoff.  Somerset Reservoir is the upper most storage project in the integrated Deerfield River hydroelectric system.  Should water be removed from the Somerset Reservoir sub-basin during a winter that is followed by poor spring runoff, this reservoir’s ability to recharge back to full capacity would be jeopardized. This in return could result in the need to cut back on negotiated summer white water releases downstream in Massachusetts. These white water releases are critical to the economy on those reaches of the Deerfield River in Massachusetts. 

It is also unclear how frequently such withdrawals for snowmaking would force the releases from Somerset Reservoir to approach or meet the winter minimum flow requirements in the East Branch of the Deerfield.  Minimum flows are worst case scenarios for the aquatic biota, particularly in the winter. Information on the  impacts and likelihood of increased frequencies in this range are mostly absent in this filing. 

Our organizations understand the water quality issues that Mount Snow’s current snowmaking system causes in the North Branch of the Deerfield River.  The State of Vermont has recently advocated for the implementation of the Somerset water withdrawal project in an effort to bring the North Branch of the Deerfield River into compliance with federal water quality standards due to Mount Snow’s current operations and for major snowmaking expansion.  Evidence that all reasonable alternatives have been examined is not convincing. Furthermore, the conservation easement on the lands in question was never intended to meet current and expanded snowmaking needs, nor did the Vermont Agency of Natural Resources or Mount Snow ever advocate for such a solution during the FERC relicensing process. And the State of Vermont had an option to purchase the Somerset Reservoir during the relicensing process and did not exercise that option. 
For all of the above reasons, we respectfully request that our collective Motion to intervene be granted and that this license amendment request be denied. Should Mount Snow reach a satisfactory agreement with all parties to the Settlement Agreement and the Vermont Land Trust, and should the Licensee for the project then file a proper request to amend its license with the Commission, then we would reconsider our opposition.

Respectfully submitted,

Kenneth D. Kimball,

Director of Research






Appalachian Mountain Club





PO Box 298










Gorham, NH 03581
(603)-466-2721 




kkimball@outdoors.org
Tom Christopher
Secretary/Director

NE FLOW
(508) 331-4889

240 Fort Pond Road

Lancaster, MA 01523

tom.christopher@comcast.net
Kevin Colburn

National Stewardship Director

American Whitewater

1035 Van Buren St.

Missoula, MT 59802

(828) 712-4825

kevin@amwhitewater.org
John Seebach

Director, Hydropower Reform Initiative

American Rivers

202-347-7550

jseebach@americanrivers.org
Attachment – Letter from Vermont Land Trust to Vermont District#2 Environmental Commission, August 24, 2007
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