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MOTION FOR INTERVENTION AND PROTEST BY AMERICAN WHITEWATER AFFILIATION AND AMERICAN RIVERS ON THE REQUEST FOR AMENDMENT OF LICENSE 

I. INTRODUCTION


In accordance with Rule 214 of the Federal Energy Regulatory Commission’s (FERC) Rules of Practice and Procedure, 18 C.F.R. § 385.214, American Whitewater Affiliation and American Rivers move to Intervene and Protest the Request for Amendment of License for the Milltown Hydroelectric Project, FERC No. 2543-053.  Clark Fork and Blackfoot, LLC seeks to amend the existing license by extending the license application to December 31, 2008.  American Whitewater and American Rivers oppose this license extension.

II. STATEMENT OF INTEREST

American Whitewater

American Whitewater Affiliation (American Whitewater) is a national organization with a membership of 8,000 individual whitewater boating enthusiasts and more than 160 local canoe club affiliates, representing approximately 80,000 whitewater paddlers.  We were founded in 1957 to protect and enhance the recreational enjoyment of private whitewater sports in America. American Whitewater is dedicated to safety, education, and the conservation of America's whitewater rivers.  Our mission is to conserve America's whitewater resources and to enhance opportunities to safely enjoy them.  Our web site is located at www.americanwhitewater.org.  A significant percentage of our membership resides in Montana and recreates on the Clark Fork River.  As such, American Whitewater has a direct interest in this proceeding.

All future correspondence to American Whitewater should use the contact information provided below.

John Gangemi, Conservation Director

American Whitewater

482 Electric Avenue

Bigfork, MT  59911

Email: jgangemi@digisys.net
Phone/fax: 406-837-3155/3156

American Rivers

American Rivers is a non-profit corporation whose headquarters are at 1025 Vermont Avenue, NW, Suite 720, Washington, DC  20005, with a Montana field office in Great Falls, MT. Our mission is to protect and restore America's rivers.  The mission of the Montana field office is to protect and restore the valuable river resources of the Yellowstone and Missouri Rivers and their tributaries.  An important part of that mission is the recognition and celebration of the bicentennial of the Lewis and Clark Voyage of Discovery 2004 to 2006.  Our goal is to restore parts of the Lewis and Clark Trail, including the Clark Fork and Blackfoot Rivers, to a condition that Lewis and Clark might recognize. More than 500 American Rivers members live in Montana and use the Clark Fork and Blackfoot Rivers, including the immediate project vicinity, for fishing, hiking, boating, and other recreation.  No current party to the proceeding represents American Rivers' members and thus advances our interests in this matter. In short, American Rivers' participation in this proceeding will enable a more complete record to be developed, will lead to better-informed decision making and will be in the public interest.

     Further, American Rivers has broad organizational interests in the Commission's equal consideration of power and non-power values in hydropower licensing pursuant to FPA §§ 4(e) and 10(a). American Rivers also has an interest in the Commission’s license amendment process pursuant to 18 CFR 4.200.  American Rivers has intervened in dozens of ongoing licensing proceedings across the nation, in order to assure that the Federal Power Act is administered so as to protect and restore natural resources impacted by hydropower projects.  We have filed comments in FERC's ongoing policy-making proceedings to improve the integration of environmental considerations and public participation into FERC's licensing decisions.  As chair of the Hydropower Reform Coalition, a collection of more than 120 conservation and recreation organizations from across the country with interests in hydropower regulation and policy, American Rivers represents the greater conservation community in FERC matters involving decisions of potential precedence and importance.   These organizational interests are consistent with the above-captioned proceeding.   

All future correspondence to American Rivers should use the contact information provided below.

Andrew Fahlund

Policy Director for Hydropower Issues

American Rivers

1025 Vermont Avenue, NW, Suite 720

Washington, DC  20005

202) 347-7550 ext. 3022 

(202) 347-9240 FAX 
afahlund@americanrivers.org 
www.americanrivers.org 

III. Comments

American Whitewater and American Rivers oppose the license extension for the Milltown Hydropower Project, FERC No. 2543-053.  Milltown reservoir has been designated as a superfund site by the Environmental Protection Agency.  The EPA has conducted a NEPA process at the Milltown reservoir to determine the clean-up of toxic sediments deposited behind the dam.  The Record of Decision for that process is expected to be released in the spring of 2003.  The preferred alternative in the EPA analysis included reservoir sediment removal and dam removal.  A significant part of the regulatory decision to remove Milltown Dam rests with the Federal Energy Regulatory Commission (FERC).  The FERC must require the Licensee to start the relicense process/surrender application in a timely manner so these two federal processes can be closely coordinated.  Failure to initiate the FERC process now will only result in further unjustified delay thereby further fragmenting two federal processes and the resulting actions.  Synchronizing these processes will be an efficient use of federal dollars, agency resources and public input.  Furthermore, the National Environmental Policy Act (1969) requires that federal and other regulatory agencies which share jurisdiction over a resource decision coordinate their environmental reviews to the maximum extent feasible.  FERC and EPA should move forward together to remediate toxic sediments in the Milltown project reservoir. Failure to do so will result in further environmental degradation and public health hazards.  

American Whitewater and American Rivers question the need for the requested license extension. If the EPA makes the decision to remove the contaminated sediments and the dam, the license extension appears to be unnecessary and should not be granted.   Assuming that EPA issues a Record of Decision to remove the dam and sediments, construction could begin in 2003 and be completed by 2008.     

The licensee continues to operate under uncertainty regarding the EPA decision.  It can not initiate the studies and process of re-licensing the facility now, given that EPA may make a decision to remove it.  Similarly, the licensee can not yet assume that the facility is to be removed and initiate de-commissioning proceedings.  However, once a decision is reached, it is in the public’s interest to initiate de-commissioning proceedings without delay.  The pending Record of Decision will direct the Licensee on whether to proceed toward license surrender or relicensing.

For over 70 years, the Clark Fork River was used as the dumping ground for the waste from one of the largest mining ventures on earth.  The companies operating the mines and smelters in Butte and Anaconda unloaded metals-laced tailings directly into the headwaters of the Clark Fork River.  The tailings contain arsenic and heavy metals, such as cadmium, copper, iron, lead, manganese, mercury, and zinc.  From a human health perspective, arsenic is the main concern at this Superfund site because it can cause lung, bladder, and skin cancer, as well as diseases of the liver, kidneys, and blood vessels.  The heavy metals in the Milltown Reservoir are intruding into the Missoula aquifer, the sole source for municipal drinking water potentially causing serious human health risks.

Milltown Dam functions as the trap catching much of the toxic sediments in the reservoir.  Milltown Dam is not the original source of these toxic sediments into the Clark Fork River.  However, continued operation of Milltown Dam for power generation purposes has directly caused the deposition of these sediments into Milltown Reservoir.  Continued operation of the Milltown Hydropower Project directly affects the restoration alternatives considered in the EPA Superfund clean-up.  For this reason, relicensing should proceed immediately for this project.

The Milltown to Hellgate aquifer has been found to be hydrologically connected to the Missoula Valley Sole Source Aquifer, in fact an extension of the Missoula Valley Aquifer. The Missoula Valley aquifer in the Missoula urban area receives approximately 22% of its flow from the Milltown to Hellgate Aquifer. The Milltown Reservoir Superfund site contains approximately 6.6 million cubic yards of sediments contaminated with approximately 620 tons of arsenic. Approximately 5.5 trillion gallons per year of arsenic contaminated groundwater leaves the reservoir sediments and carries 730-7,300 pounds of arsenic per year into the Milltown area. The arsenic contaminated groundwater plume extends downstream into the Milltown to Hellgate aquifer, which is now known to be an extension of the Missoula Valley Sole Source Aquifer, and monitoring wells downgradient of the Milltown Reservoir indicate arsenic contamination in exceedance of Montana groundwater standards.  The state of Montana has concluded that “without effective source removal, the discharge of tens of thousands to hundreds of thousands of acre feet of contaminated groundwater per year will persist from the Milltown Reservoir for hundreds of years.” And that, “Without remediation, the groundwater system will remain contaminated for hundreds to thousands of years to come.”

FERC recently classified the Milltown Dam as a High Hazard Dam.  The Part 12 safety inspection recently completed by the Licensee’s independent consultant calculated safety factors less than minimum FERC recommended factors of safety for earthquakes, floods and ice jams.  The north half of the dam is not built on bedrock.  Instead it is built on river bed sands and gravels, which are subject to erosion during large floods. To protect against large floods, the Licensee has recommended construction of a new, 30 foot high earthen dam extending all the way from the current dam site to the Interstate Highway.  This new dam would not only be unsightly, but would block traditional public recreation access to the reservoir.  The Licensee admits that the top structure of the dam would be in jeopardy during future ice jams.   The Licensee has adopted emergency action plans which call for repeated emergency drawdowns in the event of significant ice jams or ice floes.

Recent cracks in the spillway apron at the dam indicate wear and tear on this century-old, timber crib dam.  The likely cause is settling and deterioration of the nearly 100-year old timbers used to build the dam, undercutting ad erosion resulting in large cracks that channel water through the timer crib and into visible water spouts at the base of the spillway. Undercutting and erosion have been documented in previous dam safety inspections.

IV. Conclusions

The FERC should not grant the license extension request by Clark Fork and Blackfoot, LLC.  The Licensee failed to provide sufficient justification for the extension request.  The fact that the EPA has undergone a NEPA analysis for remediation of the superfund site at Milltown Dam is not justification for an amendment to extend the license.  The soon to be released Record of Decision by EPA warrants acceleration of the FERC process to synchronize the two federal processes.  The EPA is poised to release the Record of Decision for clean-up of Milltown Reservoir sediments.  Accordingly, the Record of Decision will determine the future fate of Milltown Dam.  An additional license extension will not aid the Licensee at this point in time.  The FERC should deny the license extension request.  American Whitewater and American Rivers oppose this license amendment for license term extension.

Respectfully submitted:  April 8, 2003

John T. Gangemi

American Whitewater

Andrew Fahlund

American Rivers

CERTIFICATE OF SERVICE


I hereby certify that I have this 8th day of April, 2003, served the foregoing document upon each person designated on the official service list compiled by the Secretary in this proceeding.

_____________________

Carla R. Miner

Assistant to Conservation Director

American Whitewater

Service List for P-2543

Montana Power Company, The

	Principal/Party Name/Address
	Representative Name/Address


	John T Gangemi   Conservation Director
American Whitewater
482 Electric Ave
Bigfork , MT 59911-3641

	

	Matthew Clifford
CLARK FORK COALITION
PO Box 7593
Missoula , MT 59807-7593

	

	TRACY STONE-MANNING
CLARK FORKPEND OREILLE COALITION
PO Box 7593
Missoula , MT 59807-7593

	KARL J. ENGLUND
CLARK FORKPEND OREILLE COALITION
PO Box 8358
Missoula, MT 59807-8358


	Joe Hovenkotter   Senior Attorney
Confederated Salish & Kootenai Tribes
PO Box 278
Pablo , MT 59855-0278

	

	Peter Nielsen
Missoula City-County Health Department
301 W Alder St
Missoula , MT 59802-4123

	Martha E. McClain   Deputy County Attorney 
Missoula, County of
200 W Broadway St
Missoula, MT 59802-4216


	Bill Carey   Chairman
Missoula County Board of Commissioners
BOARD OF COUNTY COMMISSIONERS
200 W Broadway St
Missoula , MT 59802-4216

	Peter Nielsen
Missoula City-County Health Department
301 W Alder St
Missoula, MT 59802-4123


	Jim Nugent   City Attorney
MISSOULA, CITY OF
200 Ryman St
Missoula , MT 59802-4306

	

	Mike Kadas   Mayor
MISSOULA, CITY OF
OFFICE OF THE MAYOR
435 Ryman St
Missoula , MT 59802-4207

	Peter Nielsen
Missoula City-County Health Department
301 W Alder St
Missoula, MT 59802-4123


	Martha E. McClain   Deputy County Attorney
Missoula, County of
200 W Broadway St
Missoula , MT 59802-4216

	

	
Montana Dept. of Fish, Wildlife & Parks



	Rebecca Dockter-Engstrom   Agency Legal Counsel 
Montana Dept. of Fish, Wildlife & Parks
PO Box 200701
Helena, MT 59620-0701


	DON M. SPRAGUE
Montana Power Company, The
PO Box 1338
Butte , MT 59702-1338

	

	WILLIAM T. RHOADS   DIRECTOR
Montana Power Company, The
PO Box 1338
Butte , MT 59702-1338

	

	Ted Antonioli   President
Montanans for Multiple Use
ROCKY MOUNTAIN CHAPTER
5907 Longview Dr
Missoula , MT 59803-3340

	

	
PPL Montana, LLC



	DAVID R. POE
LeBoeuf, Lamb, Greene & MacRae, LLP
125 W 55th St
New York, NY 10019-5369


	David B. Kinnard   Esquire
PPL Montana, LLC
SUITE 400
303 N Broadway
Billings , MT 59101-1255

	

	
US Department of the Interior



	Kim Owens
Office of the Solicitor
1849 C Street, N.W. MS 6456
Division of Indian Affairs
Washington, DC 20240-0001


	Dana Jacobsen
US Department of the Interior
OFFICE OF THE SOLICITOR
755 Parfet St Ste 151
Lakewood , CO 80215-5599

	ASSOC. REGIONAL DIRECTOR
U.S. Fish & Wildlife Service
PO Box 25287
Denver, CO 80225-0287


	Judith M. Stolfo

US Department of the Interior

1 Gateway Ctr, Ste 612

Newton, MA 02458-2881
	


