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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Prospect 1, 2 and 4 Hydroelectric Project,

)
Prospect Hydro Project, 
Notice of Application Tendered for Filing
 
)
FERC No. 2630-004

PacifiCorp





)

ADDITIONAL STUDY REQUESTS AND MOTION TO INTERVENE 

ON BEHALF OF THE AMERICAN WHITEWATER AFFILIATION

FOR THE PROSPECT NOS. 1, 2 AND 4 HYDROELECTRIC PROJECT 

FERC PROJECT NO. 2630-004 

Pursuant to 18 C.F.R. §4.32(b)(7) and 18 C.F.R. §385.214 of the Commission’s Rules of Practice and Procedure, American Whitewater Affiliation (hereinafter referred to as American Whitewater) hereby requests leave to file a motion to intervene regarding the Notice of Application Tendered for Filing for the Prospect 1, 2 and 4 Hydroelectric Project, FERC No. 2630-004, located on the Rogue River in Jackson County, Oregon.  American Whitewater also requests that the Commission require PacifiCorp to conduct the additional studies and gather the additional information described below.  The additional studies and information requested are essential to a complete factual record for the Commission to evaluate the application giving “equal consideration” to developmental and non-developmental resources.  We urge the Commission to withhold acceptance of this application for environmental review until the requested studies are completed as they are essential for the Commission to satisfy its legal obligations under both the Federal Power Act and the National Environmental Policy Act.

I.  Overview

On April 24, 2003, American Whitewater staff accompanied PacifiCorp staff on a site visit including a single flow reconnaissance of the diverted river reach on the Rogue and river reach between the Prospect powerhouse and Lost Creek Reservoir.  Based on this reconnaissance, American Whitewater believes there are significant whitewater resources in the respective reaches greatly impacted by project operations.  These resources could be mitigated with an annual whitewater flow schedule, access improvements and publication of real-time flow information.   

To date, PacifiCorp has not conducted formal whitewater recreation flow studies to assess the extent of project impacts on whitewater opportunities.  In their License Application, PacifiCorp proposes to carry out a post-licensing study to identify the minimum acceptable flows for whitewater recreation as well as carry out biological monitoring associated with releases.  

Rather than postpone studies to a post-licensing phase, American Whitewater requests a whitewater flow study and biological monitoring of such be conducted as part of the additional information requests.  Completing these studies will enable FERC staff and stakeholders to objectively evaluate whitewater resources and mitigation as part of the NEPA analysis.

II.  Motion to Intervene
A.  Interest of the Intervenor


American Whitewater is a national non-profit 501(c)3 river conservation and recreation organization founded in 1957.  We have over 8,000 members and 160 canoe club affiliates, representing approximately 180,000 whitewater paddlers across the nation.  American Whitewater’s mission is to conserve and restore America’s whitewater resources and to enhance opportunities to enjoy them safely.  As a conservation oriented paddling organization, American Whitewater has a strong interest in the future of the Rogue River and, therefore, the relicensing of the Prospect Hydroelectric Project.  A significant percentage of our membership resides in Oregon—a short driving distance from this project for weekend recreation.  Federal actions that affect flow and access to the river may potentially adversely impact opportunities for American Whitewater members to utilize the river resource.  American Whitewater's Conservation Director and several members have been actively engaged as stakeholders in this relicense proceeding.  Therefore, American Whitewater has a direct interest in the Prospect relicensing proceeding on the Rogue River.  American Whitewater’s interest cannot be met through any other party to this proceeding.


B.  Grounds for Intervention

American Whitewater members use and enjoy the Rogue River in the areas surrounding the Project for recreational and aesthetic purposes, including but not limited to whitewater recreation, fishing, viewing, and enjoyment of the outdoors.  The Applicant’s new license could adversely affect those interests.  For example, the diversion of flows from the river channel below the diversion dams pursuant to new license conditions could detrimentally affect the health of aquatic species and habitat and dramatically affect the recreational opportunities.  

American Whitewater has expertise in matters contained and presently lacking in the Applicant’s license application.  American Whitewater participates in license and relicense proceedings to protect and restore riverine ecological processes and whitewater recreation opportunities.  American Whitewater’s participation in this relicensing proceeding will facilitate development of a more complete record thereby ensuring more informed decision-making consistent with the public interest, including consideration of the non-power beneficial uses of the Rogue River.

C.  Background


American Whitewater has been involved in this proceeding. American Whitewater conducted a site visit and initial reconnaissance of the river channel in April 2003. 

D.  Service

Service of process and other communications should be made to:

John T. Gangemi, Conservation Director

482 Electric Ave.

Bigfork, MT  59911

Phone/fax: 406-837-3155/3156

Email: jgangemi@digisys.net
III. Additional Study Requests

PacifiCorp’s License Application acknowledges the existence of “high quality whitewater” in the diverted reach of the Rogue River (License Application, Exhibit E5, p. 5).  As noted in PacifiCorp’s License Application, there are two distinct river reaches available for whitewater recreation: The Avenue of Boulders--a three-mile section of the diverted reach ranging from Class IV to Class V+ depending on put-in location and the Powerhouse run - a two-mile reach below the powerhouse to Lost Creek Reservoir with Class III paddling opportunities. Opportunities for whitewater paddling on the Avenue of Boulders section are limited due to project operations diverting water from this reach.  Opportunities for whitewater paddling on the Powerhouse run are also limited due to a lack of public access at the put-in downstream of the powerhouse.

In the License Application, PacifiCorp proposes mitigating impacts to whitewater resources in the Avenue of Boulders section with a three-year adaptive management plan designed to evaluate whitewater flow preferences as well as monitor for potential biological effects.  In fact, American Whitewater working in consultation with PacifiCorp staff proposed this adaptive management plan. Upon review of PacifiCorp’s concerns and conditions listed in response to our proposal, as well as those of resource agencies, American Whitewater feels the proposal to adaptively develop mitigation for whitewater resources in a post-licensing study should be scheduled sooner in the Additional Study Request stage to resolve unanswered questions.  Specifically, there were three elements of concern voiced by PacifiCorp and resource agency staff: 1) Capability of project inflow to be within boatable range in August; 2) Effects of whitewater releases on aquatic environment; and 3) ability to down-ramp whitewater flows to base flows in four hours.  Any one of these three elements of concern could result in termination of whitewater mitigation after completion of the three-year post licensing study without the flexibility of re-crafting the license condition to a season that eliminates the above listed concerns.    Accordingly, American Whitewater feels these three elements of concern should be investigated thoroughly through careful scientific study and included in the NEPA analysis.  This objective analysis will enable PacifiCorp, the FERC and interested stakeholders to craft license conditions to mitigate impacts to whitewater resources compatible with other management objectives in this relicense proceeding.

 Failure to undertake these studies prior to NEPA analysis will result in uncertainty.  The FERC and resource agencies with mandatory conditioning authority cannot base resource allocation decisions on speculation.  In fact, the FERC requires that the future license application provide an evidentiary record to substantiate all of its conclusions (Bangor Hydro v. Federal Energy Regulatory Commission, 78 F.3d 659, LEXIS p. *13).  The license application must document, by footnote or otherwise, each scientific or other analytical method used to interpret data to reach a conclusion (40 C.F.R. § 1502.24).  Conclusions cannot be based on speculation or inference.  Therefore, all alternative flow regimes and project operations must be evaluated using scientific methods meeting peer review standards.  The results of these evaluations must be included in the licensees application for a new license.  The burden is now on the FERC to require PacifiCorp to provide sufficient scientific analysis to allow objective evaluation of alternatives.   Only then will this application be ready for environmental analysis enabling resource agencies and the public to propose appropriate license conditions commensurate with resource impacts.  Drafting license conditions prior to completion of additional information requests is premature and without factual basis.

Additional Information Requests 

1.  Whitewater Controlled Flow Study

A.  Description, Purpose, and Need for Study


The Rogue River between the Prospect Diversion Dam and the Prospect powerhouse contains six-miles of Class III to V+ whitewater.  This river reach between the dam and powerhouse is utilized by kayakers during storm events when there is sufficient flow in this bypassed reach.  

The Prospect Hydroelectric Project’s combination of diversion structure, canal and powerhouse significantly alters the instream flow below the Diversion dam.  Accordingly, this flow alteration limits downstream river recreational opportunities and in particular whitewater boating.  Whitewater boaters are especially sensitive to flow, which is often a key determinant in whether people can take a trip, what level of challenge it will provide, and the type of equipment needed.  Quantification of the boatable flow range, i.e., the range between minimum acceptable and optimum flows, will enable the FERC to evaluate the need for and develop measures to mitigate ongoing project impacts.   

In order to definitively identify the boatable range for the Kern River between the Prospect Diversion Dam and powerhouse, PacifiCorp should conduct a recreational instream flow study using controlled flow methods described on page 40 in Whittaker et al. (1993)
, Whittaker and Shelby (2002)
, Shelby et al. (1998)
, Shelby et al. (1992)
 and Bowers (1993)
.  The controlled flow method enables the researcher to identify with significant accuracy the minimum acceptable and optimum flows for whitewater recreation.  Although alternate methodologies have been used in other FERC proceedings none have proved as reliable and accurate as the controlled flow methodology.  

B.  Study Area

The Rogue River directly below the Prospect Diversion Dam to the Prospect powerhouse. This reach is also referred to as the Avenue of Boulders in the License application. 

C. Who should conduct and participate in the study:

The Licensee should be responsible for conducting the study.  The Licensee should contract with a professional experienced in previous Controlled Flow Whitewater Studies.  The Licensee should also contract with a professional experienced in recording and editing digital video and still photography of whitewater recreation. Upon completion of the study the Licensee should issue a draft study report and video for 30-day review and comment by American Whitewater and study participants.  Upon completion of the review period the Licensee should issue a final whitewater controlled flow study report and video.  The final report and video should incorporate the comments submitted in the review process.  

The Licensee and/or consultant should be responsible for logistical needs during the field component of the study such as shuttling participants and equipment between put-ins and take-outs, providing and collecting single flow and comparative survey forms, recording focus group discussions and distributing liability waivers. American Whitewater has assisted with the development and implementation of flow studies on numerous river reaches in hydropower relicense proceedings.  American Whitewater is willing to organize a group of participants for the Controlled Flow Whitewater Study on the Rogue River.  

D.  Methodology and objectives: 

The objectives of the Controlled Flow Whitewater Study are as follows:

· Identify the minimum acceptable and optimum flows for whitewater boating for a range of water craft;

· Develop a flow preference curve for a variety of watercraft

· Assess the quality of the whitewater resources (challenge, play spots, length, etc.).

· Establish the degree of difficulty for respective reaches based upon the international scale of river difficulty;

· Identify geographically, access points and portage routes

The river channel, also commonly referred to as the bypass reach at FERC jurisdictional hydropower projects, typically exhibit constricted canyons with rapids and numerous rock and log features/hazards that are very sensitive to slight changes in flow fluctuations.  Therefore, it is imperative that minimum and optimum flows in this bypassed river reach on the Rogue River be identified through a Controlled Flow Whitewater Study. 

Methodology:  The controlled flow method enables the researcher to identify with significant accuracy the minimum acceptable and optimum flows for whitewater recreation.  This method manipulates the independent variable flow, while keeping constant a group of participants responding to pre-determined survey questions.  The concept is to expose participants to a range of flows in a river reach over a short period of time.  For each individual test flow participants evaluate the quality of the flow through responses to the single-flow survey questions (quantitative) and facilitated focus group discussions (qualitative).  Upon completion of all the test flows, participants complete a comparative survey form (quantitative) and engage in facilitated focus group discussions (qualitative). This exposure to, and evaluation of, a range of flows over a short time frame enables participants to make valid comparisons and recommendations for future recreational instream flows for whitewater.

The Controlled Flow Whitewater Study should also be clearly documented through digital video and still photography.  Digital video and still photos are important tools for documenting the different flows and associated recreational opportunities offered at each flow for resource agencies and individuals unable to participate or observe the study first hand.  This visual documentation also serves as additional data to compliment and verify the survey results in the Controlled Flow Whitewater Study.  Ideally, the video and photo documentation serves as a functional reference for flow comparisons for each watercraft type at several predetermined sites on the river segment.  

For these reasons, the video should be an unbiased, objective representation of whitewater opportunities for each flow boated.  Flows must be documented in a systematic fashion.  Multiple camera locations must be established along the river reach with a camera dedicated to each location.  Locations should be chosen due to their ability to illustrate the impact of flow variance on navigability.  

The Licensee should contract with third parties that have previous experience with digital video and still photography documentation of whitewater boating.  The party must be capable of filming a minimum of three locations at each flow. The party must have the ability to edit the raw footage into a final digital video that provides an overview of the project, the relicense process and the Controlled Flow Whitewater Study component including sequential footage of a variety of watercraft at each test flow for each predetermined filming location.  This video and still photo documentation must accompany the final report on the Controlled Flow Whitewater Study.

E.  Whether the recommended study methods are generally accepted in the scientific community:


This methodology has been accepted in the peer reviewed literature and used in numerous FERC hydropower relicense proceedings.   This is the preferred method for evaluating instream flows for whitewater recreation because it takes place over a short period of time, allowing consistency among participants for flow comparisons, the exact flows are quantified and the user group serves as the study participants.  Controlled Flow Whitewater Studies have been undertaken in the relicensing of numerous FERC projects.   This list includes but is not limited to the following FERC licensed projects: Chelan, FERC No. 637; Stanislaus-Spring Gap, FERC No. 2130; Bearsdley-Donnells, FERC No. 2005; Upper North Fork Feather, FERC No. 2105; Poe, FERC No. 2107; Nantahala, FERC No. 2692; West Fork Tuckaseegee, FERC No. 2686; Tapoco, FERC No. 2169; Nisqually, FERC No. 1862; Rock Creek-Cresta, FERC No. 1962; North Georgia, FERC No. 2354; Moosehead Lake, East Outlet, FERC No. 2671; Sullivan Creek, FERC No. 2225; Bear River, FERC No. 2401; Kern 1 & 3, FERC No. 1930 & 2290; Mokelumne, FERC No. 137; and Pit 1, FERC No. 2687.

F.  How the study and information sought will be useful in furthering the resource goals that are affected by the proposed facilities:


 For the Commission to properly evaluate the license application, a Controlled Flow Whitewater Study must be undertaken to definitively identify minimum acceptable and optimum flows for whitewater recreation.  Knowledge of this boatable flow range will enable the FERC to evaluate measures and strategies to mitigate ongoing impacts in the new license.  Furthermore, the Licensee proposes a whitewater release plan to mitigate project impacts to whitewater recreation but the volume and timing of the flows have not yet been determined due to a lack of sufficient information.  This whitewater release proposal is dependent on knowledge of the specific range of boatable flows in the bypassed reach.

G.  Approximately how long the study will take to complete:


 The study will require two to three field days with study participants.  

H.  Why the study objectives cannot be achieved using the data already available. 

The minimum acceptable and optimum flows for whitewater recreation have not been clearly identified for the bypass reach.  Conducting a Controlled Flow Whitewater Study will remove the uncertainty of flows necessary for whitewater recreation.  Results from the flow study will enable stakeholders to develop a whitewater release plan as proposed by PacifiCorp in their license application. 

2.  Impacts of Whitewater Releases on Aquatic species and habitats in the Rogue River Bypass Reach  

A.  Description, Purpose, and Need for Study


Resource agency staff have identified the need to examine potential effects of whitewater flows on aquatic resources in the Rogue River.  The timing of releases appears to be a critical issue.  Whitewater releases in the spring may not impact aquatic resources since high flows occasionally occur in the spring now.  However, there is considerable uncertainty on the effects of summer whitewater releases on aquatic resources in the Rogue River.  Numerous licensed FERC hydropower projects include license conditions for scheduled weekend releases to mitigate lost whitewater opportunities.  These weekend releases do not cause significant adverse impacts to aquatic resources.  Because several of the resource agencies have mandatory conditioning authority that could prematurely limit whitewater releases without sufficient study, American Whitewater urges the FERC to require studies which objectively evaluate the effect of whitewater releases on aquatic resources.  


PacifiCorp is responsible for conducting the necessary studies to minimize these uncertainties for the resource agencies with mandatory conditioning authority and the public.  As a result, questions remain about the effect of whitewater flows on the aquatic resources in the bypass reach. A scientifically sound decision on whitewater releases can only be arrived at through proper data gathering and scientific analysis. Flow allocation decisions for whitewater recreation must be based on sound scientific study including analysis of impacts on the aquatic resource.  The following studies are necessary to fully evaluate whitewater recreation on the Rogue River bypass reach.   

B.  Study Area

Rogue River bypass reach.

C.  Who should conduct and participate in the study:


This study should be conducted by a neutral third party consultant familiar with such studies in conjunction with the resource agencies, American Whitewater, PacifiCorp and other interested parties. The costs of the study should be borne by the applicant.

D.  Methodology


The objective of this study is to quantify impacts on aquatic resources resulting from whitewater releases into the Rogue River bypass reach.  The study will also determine if impacts on aquatic resources vary seasonally. 


Studies must adhere to methods accepted by the scientific community.  Every effort must be made to quantify impacts.  The studies must not rely on qualitative data or subjective interpretation.  Data must be collected preceding, during and proceeding each whitewater release.  Sampling once annually is not sufficient since a multitude of factors influence aquatic resources over an annual period.  The intent of the studies is to isolate the impacts on aquatic resources caused by whitewater flows.  This can only be accomplished if the studies are carried out simultaneously with the whitewater releases.  The following variables must be examined:


1. Temperature: synoptic analysis longitudinally from inflow point to the Prospect diversion dam on the Rogue River to the powerhouse.  The study must include multiple sites in the bypass reach evenly spaced longitudinally.


2. Macroinvertebrate Indices: (density, biomass, species composition, functional groups, family group ratios, drift).  Studies must be quantitative.  Identification must be done to lowest taxonomic level possible.  Rapid bioassessment protocols are not applicable for flow related impacts and therefore must not be used.  Macroinvertebrate density must be quantified using a multiple (3-5 samples) random sampling procedure for specific surface area per sample.  Samples must be taken before and after releases with controls to rule out natural changes in indices influenced by variables other than flow.  Drift studies must overlap with lunar events as well as pre-whitewater release, whitewater release and post-whitewater release.  Multiple drift samples required with species identification and biomass calculated.


3. Seston: Calculate organic and inorganic biomass for seston in following size fractionations: >500 microns, 250-499 microns, 125 to 249 microns, 64 to 124 microns, and <64 microns.  These size fractionations are critical for determining trophic impacts and productivity affected by whitewater flows.  Sampling must overlap whitewater releases. 


4. Fish Indices (density, biomass, species composition, fitness, wild vs. hatchery, native vs. non-native, telemetry, stranding):  Studies include a combination of electroshocking, snorkel surveys, direct observations of stranding, and telemetry. 


5. Algal indices: (specific growth rates, density, biomass, species composition, percent substrate surface area):  Use American Public Health Association Standard Methods for sampling algae.  Scour of algal community can be calculated by calculating surface areas before and after whitewater releases.  Growth rates should be determined to estimate nutritive value for primary consumers particularly for drawing conclusions on role of scour flows. 

E.  Whether the recommended study methods are generally accepted in the scientific community:


These methods are routinely used by the peer reviewed scientific community when conducting studies on aquatic resources.  The methods are approved by the American Public Health Association Standard Methods.

F.  How the study and information sought will be useful in furthering the resource goals that are affected by the proposed facilities:


Land managers require quantification of resource impacts to determine resource allocation decisions.  The results from these studies will enable resource agencies and the public to quantify the impact of whitewater flows, if any, on aquatic resources.  

G.  Approximately how long the study will take to complete:


The study should be conducted over the spring and summer seasons to differentiate the seasonal timing of whitewater flows with ecological effects. 

H.  [the requester] must explain why the study objectives cannot be achieved using the data already available." (FR 12/2/91, P - 61155):


Seasonal studies of whitewater flows have not been conducted by PacifiCorp.  Recent concerns raised by resource agency staff require these studies be undertaken prior to NEPA analysis.  

3.   River Access

A.  Description, Purpose, and Need for Study

Currently there is no whitewater ingress and egress particularly for the reach from the Powerhouse to Lost Creek Reservoir.  PacifiCorp is not proposing access enhancement for this reach in the license application.  PacifiCorp’s Prospect hydro project dewaters a significant reach of the Rogue River.  Providing access below the powerhouse where flows are returned to the river bed would allow the public to utilize the two-mile Class III reach.

B.  Study Area

Rogue River from Diversion Dam to Lost Creek Reservoir.

C.  Who should conduct and participate in the study:


This study should be conducted by a neutral third party consultant familiar with such studies in conjunction with the resource agencies, American Whitewater, angling groups, PacifiCorp, and other interested parties. The costs of the study should be borne by the applicant.

D.  Methodology and objectives:
The objective of this study is to identify potential river access sites.

Methodology:

1. Identify ingress and egress for whitewater access at Avenue of Boulders, Prospect powerhouse, and Lost Creek Reservoir.  

2. Inventory existing land ownership between Prospect Diversion Dam on the Rogue River and Lost Creek Reservoir.

3. Identify opportunities to improve ingress and egress for whitewater boating.

4. Determine if cooperative agreements are possible with adjacent landowners to improve ingress and egress.

5. Develop plan to enhance river access for whitewater recreation. 

E.  Whether the recommended study methods are generally accepted in the scientific community:


Resource managers routinely undertake this type of analysis to develop river ingress and egress. 

F.  How the study and information sought will be useful in furthering the resource goals that are affected by the proposed facilities:


Currently there is no whitewater ingress and egress particularly for the reach from the Powerhouse to Lost Creek Reservoir.  PacifiCorp is not proposing access enhancement for this reach.  PacifiCorp’s Prospect hydro project dewaters a significant reach of the Rogue River.  Providing access below the powerhouse where flows are returned to the river bed would allow the public to utilize the two-mile Class III reach.  

G.  Approximately how long the study will take to complete:


The study should require 1 day site visit plus an additional day reviewing land ownership maps.   

H.  Why the study objectives cannot be achieved using the data already available.


Ingress and egress particularly at the powerhouse and Lost Creek Reservoir have

 not been evaluated nor has there been an enhancement proposal.

IV.  Conclusion

Granting intervenor status to American Whitewater will not delay this relicense proceeding.  No other party represents American Whitewater’s interest in this proceeding.  For these reasons, the FERC should accept this motion to intervene in this proceeding.  

American Whitewater urges the FERC to require the three additional study requests described above: 1) Whitewater Controlled Flow Study; 2) Impacts of Whitewater Releases on Aquatic species and habitats in the Rogue River Bypass Reach; and 3) River access.  These studies are necessary for the FERC and resource agencies to objectively analyze resource issues in the NEPA analysis.

Respectfully Submitted: August 19, 2003

John T. Gangemi, Conservation Director, American Whitewater 

CC: 
2630 Service List

CERTIFICATE OF SERVICE


I hereby certify that I have this 19th day of August 2003, served the foregoing document upon each person designated on the official service list compiled by the Secretary in this proceeding.

_____________________

Carla R. Miner

Service List for P-2630
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MID-WEST ELECTRIC CONSUMERS ASSN.
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National Rural Electric Cooperative Assn
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